IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH
ORIGINAL APPLICATION 721 OF 2017
DISTRICT : MUMBAI

Smt. Madhuri Manohar Pawar, )
Working as Assistant Commissioner )
[Drugs|, now transferred to Dist. Beed )
From Thane, R/o: 501, Sushila Smruti, )
Chakarawarti Ashok Road, )
Kandiwali [E], Mumbai. )...Applicant

Versus

1. The State of Maharashtra
Through Addl. Chief Secretary,
Medical Education and Drugs,
Department, Mantralaya,

Mumbai 400 032.

~— N N N N

2. The Commissioner, )
Food & Drugs Administration, )
[M.S], having office at Bandra-Kurla )
Complex, Bandra [E|, Mumbai. )

3. Shri P.V. Pawar, )
Working as Assistant Commissioner )
[Drugs], being transferred from )
Latur to Thane, having office at )
Room No. 33, 4th floor, )

ESIS Hospital Bldg, Wagle Estate, )

)..

Thane [W]. .Respondents
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Shri A.V Bandiwadekar, learned advocate for the Applicant.
Shri K.B Bhise, learned Presenting Officer for Respondents No.18&2

Shri M.R Patil, learned advocate for Respondent No.3.

CORAM : Shri Justice A.H Joshi (Chairman)

RESERVED ON : 10.10.2017
PRONOUNCED ON :16.10.2017
ORDER
1. By consent of both sides present Original Application is

taken up for final hearing.

2. Learned Presenting officer had produced original record for
perusal. It is perused. Inspection is given to both sides and one
copy is produced by learned Presenting Officer for record of this

Tribunal.

3. Learned Presenting Officer was called to take instructions on
the point as to whether the State wants to place any other

/additional material on record.

4. Learned Presenting Officer is assisted/instructed by Shri
Vivek Sapkal, Section Officer, Medical Education & Drupgs
Department, Mantralya, Mumbai, who reports after taking
instructions from the Secretary, Medical Education & Drugs
Department that no new or additional material is to be produced or

to be shown to this Tribunal.
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S. Heard Shri A.V Bandiwadekar, learned Advocate for the
Applicant, Shri K.B Bhise, learned Presenting Officer for the
Respondents No.1 & 2 and Shri M.R Patil, learned Advocate for
Respondent No.3.

6. Applicant was selected through M.P.S.C and was appointed
as Assistant Commissioner (Drugs) w.e.f 14.1.2011. Applicant had
completed 3 years tenure at Mumbai in the office of Respondent

no. 2.

7. By order dated 31.5.2017, applicant was posted at Thane on

administrative grounds and she has joined at Thane on 6.6.2017.

8. By order dated 19.7.2017 applicant is transferred to Beed,

which order at Exhibit ‘A’, is impugned in the present Original

Application.
0. Text of impugned order reads as follows:-
“ QU 3Ry -

3G, 31w d J0el YR, FAFRIG, A, HeE A BRI TR
A ITFA (SAWA)”” (31 -31) A UEER HRRA SR Jett G BRI AT
siftrept-Ai=n Feefla . 39.08.209€ = RATTA AT A s A T8l B
3R Bl AR 3L /3 FElet FAAAEN IFd, 3 d SAWE YA Afett 1&.39.08,
0919 T IRAMTA At oM (ulzsem-9) AA w@ccll Bl 3@, El BREE
geNTe gt 3fd adcet sitd. uar Aien seciaaad Jefia ©.39.08.2090 A 3w
e HUAE Ad 3NE 3 gd §.39.08.2098 A R FRHA IATNBRA, FAFRIL,
ARADBI HHA-ATN deeid fafeaa suft eresta wdd ur wEaEn gon-a eta
gfeeia sftferIA, 008 Aelid He B($) AN RINTAR (e TSt AR AAHAR

golfactcan ueER wroena A 3 :-
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3. | Eep-a| a| AT foeb1t Sectlel  fergad | oRT

®. BAAA B

9 A ALFATAR oo (aRess-9) | WIS Raa st

2. 3Wied 3ifEeh-Aid Teel UAMHAB BRURAD B0 Ad AAE Alsll

Sect= fowmt 3] BTRTE FEAER Ueagyl ell, Ja Ml 3. 3ERA B, 8
3R W FAE BRI JFHBE adtet ttdest-Aten aeetzn omh gor gvarud @i

HRIFATA R q A ST SEATE ARHAH ADIG AR Bl

(Quoted from page 23 of OA)

10. In the present case, notice was ordered by this Tribunal,

returnable on 2.8.2017.

11. By another order dated 20.7.2017, the Respondent no.3 has
been transferred from Latur to Thane in the vacancy which had
occurred due to transfer of applicant, which is impugned in

present O.A..

12. The Respondent no.3 has filed affidavit opposing present
Original Application. The State has relied only on record, mostly
because the action has to be justified on the basis of record and no
new grounds which may not be borne on record can be

supplanted.

13. Perusal of record reveals that :-

(i) Civil Services Board held meeting on 30.5.2016. The
Board considered three cases for transfer.

(i) The minutes disclose the reasons considered for
transfer. The text of minutes is quoted adverbatim as
follows:-
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3. | 3tfteer-am | AR A | JHEGI-AEA | WE(t  FGCHAGt TG | ASBER
. | @ BrRRA BRRA | DA | BRI ferA
o ol | owida
Feen | e
Hletaht
9 R 3 8 ] & C]
9 | sitfam. oo R ad ] AR U B. | JdAHB
feroft uRHAz®B-0 | Al UHEITA- 896 /8309/9.
B.C&/95/30-9, Raiw
RE/8/R098 A
afl Hag Al Dot
PR AN NG, 3tewl
a 3lue YrHe  Afel
U Selelt  ASE
AHRI SN
R | sitFedt A | FIWE™ |3 AW | e REAA  d DG | o aR.v
H. TaR HLB.Y I SEEE-AT R
@t | H-93 qEERIS @ datead
R ad BRI
I
Jarat
3 | stat 3i.ae 9 ™ Q| #AE ARTERAAl A DIGRD | FIACA
EID uf3.9 Ffgat 3O STATSET- A1 TR | (oqeaa)
UEREAE! @ dufFd®
BRIRAD

(iiij In 2016, an office note was put up and proposal of
transfer was modified. Respondent no.3’s transfer at
Thane and applicant’s transfer to Beed was approved.

(iv) It appears that though the order of transfer was
passed, the applicant was never relieved and she has
continued to work at Mumbai.

(V) The Civil Services Board held meeting on 30.5.2017.

The Board again considered various transfers. In the
note before Civil Services Board, applicant’s posting at
Thane was proposed amongst other transfer. The Civil
Services Board has approved the said proposal, and
transfer order dated 31.5.2017 was issued and
applicant joined at Thane.




14.
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(vij The Civil Services Board held another meeting on
21.6.2017. In the said meeting, the names of 17
officers were considered in which applicant’s name is
seen at page 17. The note placed before Civil Services
Board contains a recited that though the applicant
was transferred to Beed in 2016, the said order was
not implemented and that this fact was not brought to
the notice of the Civil Services Board during the
meeting held on 30.05.2017, and therefore it was
proposed that the applicant be posted at Beed.

(vii) The minutes of the Civil Services Board were placed
before the Hon’ble Minister as well as Chief Minister
and various transfers including that of the applicant
were approved. Thereafter, impugned order dated
13.7.2017 has been issued, which is challenged by the
applicant in present Original Application.

When this case was heard for interim relief, this Tribunal

passed detailed order on 8.8.2017 (Hon’ble Member [J] Shri R.B

Malik). This Tribunal has recorded in para 8 as follows:-

15.

“The order of transfer is subjected to challenge before the
Tribunal may succeed on the anvil of the various provisions
of the Transfer Act including Section 4(4) and 4(5) thereof.
Therefore, the crux of the matter is as to whether any cause
is made out which can be categorized as special case or
exceptional circumstances.”

Now, therefore, the limited question which was already

crystalized and is to be considered, is :-

16.

Whether the Government is able to demonstrate that for
mid-term transfer of applicant special reasons or exceptional
circumstances existed/are borne on record ?

Case proceeds on certain admitted facts, namely:-

(i) Applicant has put in tenure of about 3 years at
Mumbai. Applicant’s tenure at Thane is about 2
months, and she is not due for transfer.
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(i) Respondent no.3 has not completed his tenure of 3
years at his last posting and he too is not due for
transfer.

(iii) Moreover, though Respondent no.2's case was
considered by Civil Services Board in 2016, there were
comments adverse to him, and his transfer was not
vetted by Civil Services Board.

(iv) The applicant had requested for transfer to Thane on
personal grounds, that she is the sole parent of two
children who are taking education.

(v) Applicant was relieved from last point at Mumbai and
has joined at Thane. The applicant’s transfer for all
purpose is mid-term and mid-tenure.

17. Though the Government has powers to transfer, the power is
subject to the mandatory compliance of recording the reasons
which has to constitute the basis of Transfer as to existence
“special reason or exceptional circumstances” due to which mid-

term and mid tenure transfer can be ordered.

18. It has transpired after perusal of record that reason that
emerges from the minutes of the Civil Services Board is that ‘the
applicant was transferred to Beed last year and that she was not

relieved’.

19. It is nobody’s plea that the applicant is blamed for said
failure. Moreover, even remotest imputation of suppression or
malice is alleged against applicant towards the fact that history of
previous years transfer did not come or was not brought before

Civil Services Board.
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20. It is evident from record, the reasons whatsoever for mid-

term transfer do not find place either in the proposal or decision.

21. Be it may as the record exists, yet in absence of recording of
special reasons and exceptional circumstances, the impugned
order, it emerges that the impugned order of transfer is passed in
utter violation of mandatory provision, i.e. Sections 4(4) and 4(5) of

Transfer Act, 2005.

22. The fact that Applicant’s earlier transfer was not brought to
the notice of the Civil Services Board, in all fairness cannot be
used as a ground or cause adverse to applicant or against the
applicant, unless it could be shown that the said non-disclosure is

fraudulent and is attributable to the applicant.

23. As it has transpired from record, applicant is transferred
from Thane by order dated 19.7.2017, while Respondent no.2’s
order is dated 20.7.2017. In the order of transfer of the
Respondent No.2 it shows that he is posted on a vacant post. The
Government is supposed to act with utmost fairness. When both
transfers were approved in one decision, common order could have
been issued instead of camouflaging one order on administrative
ground, while issuing another order showing that Respondent
No.2’s transfer on a vacant post instead of making a show that he
was transferred on administrative ground, however, on a vacant

post.
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24, It is an admitted fact that as is seen from the affidavit of

Respondent No.2 that his tenure in Mumbai is as follows:-

Sr. Period Posting
No.

1. | June 2005 to May 2008 Greater Mumbai
2 June 2008 to May 2011 Thane

3. |June 2011 to May 2014 Greater Mumbai
4 June 2014 to May 2015 Thane

(Quoted from Respondent No. 2’s affidavit at page 59 of OA)

25. It is evident from record that though Civil Services Board
had proposed Respondent No.2’s transfer to Yavatmal in 2016 that
too on account of circumstances which were adverse to the
Respondent No.2. In the background of whatever was brought on
record before Civil Services Board in 2016 against the Respondent
No.2, now Respondent No.2 has earned a favour and now he is
being sent to Thane without change in circumstances rather by

withholding circumstances of complaints against him.

26. Thus it is evident that Respondent No.2’s posting at Thane is
not free from doubt and circumstances lead to an adverse
inference that applicant is Transferred to Beed only with an object
of accommodating the Respondent No.2 at Thane, while making a

show that persons seeking preferential posting are being sent out.
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27. This Tribunal holds that impugned transfer order is issued
by camouflaging administrative grounds and under the veil of
fairness, however the factual and legal malice does not remain
covered and the truth is surfacing upon perusal of minutes of Civil
Services Board held on 30.05.2016 as well one held on
21.06.2017.

28. In the result, Original Application succeeds. The impugned
order of transfer dated 19.7.2017 is quashed and set aside. The
applicant is already serving at Thane, because of the interim order

passed by this Tribunal.

29. In the facts and circumstances of the case, parties are

directed to bear their own costs.

Sd/-
(A.H Joshi, J.)
Chairman
Place : Mumbai
Date : 16.10.2017
Dictation taken by : A.K. Nair.
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